Jonathan D. Freed 


Dublin, Ohio 43016 
via email 


January 19, 2022 


Paul Pfeifer, Executive Director 
Ohio Judicial Conference 

65 South Front Street, 4th Floor 
Columbus, Ohio 43215 

via email 


RE: Encouragement, promotions, recommendations and the Ohio Jury Instructions 
Your Honor, Justice and Executive Director Pfeifer, 


| have reviewed your communication of January 9, 2022, to Director Christopher Bavitz, 
counsel for Public.Resource.Org, in regards to their publication of the Ohio Jury Instructions by 
the Ohio Judicial Conference.' | am writing to encourage the conference to take a different tact 
that aligns with the conference’s statutory mission in R.C. 105.91.? 


First, however, please know that | was taken aback by your mocking of a “poor blind pro 
se litigant[‘s]” potential need to access the Ohio Jury Instructions. That mocking bookended the 
tone you started by purporting that Director Bavitz had made “many factual errors compounded 
by self-serving puffery.” You stated that “one would not expect” such things if one is to be “taken 
seriously”. |, on the other hand, would never have expected to see such a dire lack of judicial 
temperament from a former jurist who sat, for a while, as Chief Justice of my state’s supreme 
court. 


You argued, “[flor starters, ‘Ohio Jury Instructions’ are not freely available to every 
registered attorney, nor are they freely available to the Ohio Judiciary.” You are wrong, if not 
entirely, then at least to the extent that your intemperance was not warranted. Every registered 
attorney is eligible for a “complimentary” “First Year Lawyer Plan” membership to the Ohio State 
Bar Association?, and the association has made the instructions electronically available “at no 
charge” since 2002. In November, the association even characterized access to the instructions 
as “complimentary”, which is also known as “free”. Furthermore, the vast, vast majority of 
practicing lawyers are members of the association. | cannot imagine using an Ohio attorney 
other than one who is a member of the OSBA and has such free access. 


1 https://archive.org/details/jury.letter. Ohio.20221009 

? httos://codes.ohio.gov/ohio-revised-code/section-105.91 

3 https://www.ohiobar.org/membership/become-a-member/membership-plans/?type=0&data=%7B%22 
Date%22:%222022-01-18%22%7D 


* https://www.ohiobar.org/member-tools-benefits/practice-resources/practice-library-search/ 
ractice-library/3-tips-for-drafting-submitting-and-using-jury-instructions-in-a-trial/ 





By statute, the Ohio Judicial Conference “consist[s] of the judges of the supreme court, 
courts of appeals, common pleas courts, probate courts, juvenile courts, municipal courts, and 
county courts”, or, to use your words, “the Ohio judiciary”. | defer to you on whether the 
conference makes the instructions freely available to its own members. However, doing so 
would certainly seem to align with the conference’s statutory mission, and not doing so would 
certainly seem to conflict with that mission. 


You went on to claim that “[dJuring my twenty-four years on the Ohio Supreme Court | do 
not recall a single opinion where the trial judge was criticized for not properly following the text 
of ‘Ohio Jury Instructions’ that were available at the time of trial.” Please see State v. Gardner, 
118 Ohio St.3d 420, 2008-Ohio-2787. In that case, one of the issues was whether the jury 
should have been instructed on “the crime a defendant intended to commit as part of an alleged 
aggravated burglary” and “every essential element of the crime’. Id., | 102. You and Chief 
Justice Moyer concurred with an dissenting opinion — which is an “opinion” nonetheless — in 
which Justice Lanziger expressly characterized the trial judge’s instructions as “incomplete” (/d., 
T 104 and the section title just before {| 96). She wrote that “I would hold that the standard Ohio 
Jury Instructions are correct in treating the underlying intended crime in such a manner.” Id. J 
97. The dissent certainly seems to be a criticism for not following the Ohio Jury Instructions, if 
not exactly, then at least to the extent that your intemperance was unwarranted. Furthermore, it 
is not difficult to find other cases where trial judges’ instructions have at least been critically 
compared to the Ohio Jury Instructions. 


Your paragraph about the Ohio Jury Instruction Committee’s membership and its funding 
is largely irrelevant: However, as you stated, the committee is “listed under the umbrella of the 
Ohio Judicial Conference.” Moreover, the Ohio Jury Instructions are not copyrighted by that 
committee. They are copyrighted by the conference, and the conference is a state entity. It is not 
clear whether either Director Bavitz or you know that because neither of you referenced R.C. 
105.91 in your respective communications. 


Indeed, it seems possible that the Ohio Judicial Conference itself has forgotten its 


origins, because the conference’s “What is the Ohio Judicial Conference” FAQ on its website 
neither references its statutory origin nor accurately tracks the individual parts of the expressed 
statutory purpose.° 


Although you have intemperantly mocked Director Bavitz’s words as “self-serving 
puffery”, neither the mission of Public.Resource.Org nor the purpose of the Ohio Judicial 
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http://www.ohiojudges.org/faq. “The Judicial Conference is a statutory entity, separate from the Supreme 
Court of Ohio, within the judicial branch of government that was created to serve the Ohio General 
Assembly by providing insight into proposed legislation that could impact Ohio courts. The Judicial 
Conference offers services to Ohio judges, to the General Assembly, and to the Executive Branch that 
help to promote public confidence in the law, enhance the quality and professionalism of the judiciary, and 
preserve judicial independence. The Judicial Conference facilitates collaboration among judges in all 
counties and jurisdictions through the work of its twenty two standing committees and relates judicial 
perspective to the General Assembly on behalf of all judges in Ohio.” 


Conference is self-serving. Moreover, their mission and purpose are not very different. Part of 
the conference’s statutory purpose is “the encouragement of uniformity in the application of the 
law, rules, and practice throughout the state” and “to prompt an exchange of experience and 
suggestions respecting the operation of the judicial system”. The mission of Public Resource, as 
Director Bavitz stated, “is to enhance public access to government information and public law.” 
Clearly, they are similar and could be complementary. 


| ask the conference, through you, to not be crassly reactionary to Public Resource’s 
arguably impertinent tact of publishing without any prior requests, colloquially known as begging 
for forgiveness rather than asking for permission. The conference’s first focus should not be 
whether Public.Resource.Org has committed “illegal poaching” and “copyright infringements”, as 
you put it. Instead, the conference should initially ask whether Public Resource’s action 
complements the conference’s purpose. | submit that it does. If the conference takes any 
external action, it should be to publish its materials better than Public Resource can. 


| do not understand why you have referenced compensation and state funds. The 
references, however, are illuminating. If anything, the lack of compensation for the committee 
members and the lack of state funds for the committee’s operation clearly indicate that the 
conference does not require compensation for the publication or distribution of the instructions. 


Your initial instinct was that “there is a very limited audience for free access to outdated 
‘Ohio Jury Instructions”. It seems clear to me that the size of the audience will not be 
insubstantial. Moreover, the conference’s purpose demands wide distribution regardless of the 


size. Also, most of the instructions do not change from version to version. 


My own initial instinct is that the conference will summarily lose if it takes Public 
Resource to court. Moreover, the conference will lose in the court of public opinion. | urge you 
and the conference to be on the right side of history. 


Incidentally, | am not altogether surprised by your opposition to publication and 
distribution of reasons. That is because you, as a justice, helped oversee the reporting of a 
large number of decisions without “reasons therefor’, despite the clear and unambiguous 
constitutional requirement that the supreme court report all decisions “together with reasons 
therefor.” Article IV § 2(C). If you’re wondering what my interest in Public Resource’s work is, 
then, FYI, it is largely related to that. 


| opened with a reference to encouragement, promotions, and recommendations. If you 
read R.C. 105.91, then you have seen how those words fit into the conference’s purpose. | look 
forward to the conference’s promotion of the free and easy exchange of the instructions as a 
concrete example of “experience and suggestions respecting the operation of the judicial 


system”. | look forward to the conference’s “recommendations” for “improvement” with regards 
to the distribution of the instructions. 


In closing, | want to leave you with the following words from your predecessor to 
consider. Frankly, | am so shocked by your intemperate, reactionary words that | am afraid of 
the reaction this letter might provoke. | try to presume good faith, but your intemperance is only 
the latest in many jurists’ actions that point elsewhere. | hope these words will serve as a 
reminder of how communications such as mine should be taken. 


“A reasonable amount of criticism is a good thing for a public officer. It keeps reminding 
him of the fact that after all he is only a public servant, a public agent, a public 
representative. He admits it the day before election. He too often forgets it the day after. 
Such criticism, as a rule, only makes big men bigger and little men littler, both eminently 
desirable results in the evolution of government.” 


Ohio Supreme Court Justice Reuben M. Wanamaker, The Voice of Lincoln (C. Scribner’s Sons 
1920) 349.° 


Respectfully, 


s/Jonathan D. Freed/ 


ê Incidentally, Wanamaker appears to be the only justice who has referenced Article IV § 2(C), supra, in 
reported text: “The Constitution of Ohio, as amended in 1912, wisely provided that ‘The decisions in all 
cases in the supreme court shall be reported together with the reasons therefor.’ Prior to that time the 
majority of the cases, often the big and most embarrassing ones, were decided without any opinion or 
without any ‘reasons therefor.’ The people of Ohio realized that the best test of reasonable judgments was 
sound ‘reasons therefor’.” State, ex. rel Durbin, v. Smith, Secretary of State, No. 17062, 102 Ohio St. 591, 
651 (1922) (Wanamaker, J., dissenting). 


